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I. INTRODUCTORY MATTERS 

1. The RMA context for the application is helpfully discussed in the section 42A 

Report (RMA Report). 

2. The RMA Report details the Applicants’ refined proposal (also addressed in the 

Sapsford evidence).1 As this does not extend the scope of the application, no 

issue arises as to fresh consents or re-notification.    

3. The RMA Report correctly notes that aspects of land tenure are not yet 

concluded (Crown and Council lands). No issue arises with the grant of a 

resource consent absent all tenure approvals being in place.  

II. POTENTIAL POSITIVE EFFECTS 

4. The High Court has stated:2 

"During the course of argument there was debate as to whether in the context of 
adverse effects the council was entitled to have regard to any possible benefits of 
the proposed activity.  In my view the council was entitled to do so because it is 
required to be satisfied about an ”effect” which involves the end result of a number 
of factors, changes and influences.  To ignore real benefits that an activity for which 
consent is sought would bring necessarily produces an artificial and unbalanced 
picture of the real effect of the activity.  In determining whether an effect is minor it 
is appropriate to evaluate all matters which relate to the effect.  These matters 
would include counterbalancing benefits and possible conditions." 

5. The RMA Report concludes: 
 

“12.9 It is my opinion that there is potential for positive effects to occur in terms 
of community, economic and environmental outcomes should the zipline 
proposal be granted consent. In my opinion, these positive effects may 
also be realised through the proposal being developed in an alternative 
location and therefore the positive effects are not necessarily tied to the 
current site and location on this section of the Waikato River.”  

6. The Sapsford evidence addresses the concept of an alternative.  

III. POTENTIAL ADVERSE EFFECTS 

A. EFFECTS ‘FIRST PRINCIPLES’ 

7. Given the range of some submissions as to potential risks and adverse effects, it 

is relevant to confirm basic ‘principles’ for the RMA assessment.  

i. Receiving environment 

8. When considering the potential adverse effects on the environment, the 

Commissioners are first to consider the character of the receiving environment.  

The adverse effects are those effects that are not already impacting upon the 

receiving environment.3 
 

1 RMA Report at Section 5. 
2  Elderslie Park Limited v Timaru District Council, at 444. 
3   Rodney District Council v Eyres Eco-Park Limited [2007] NZRMA 1 at paragraph [37] (HC): 

“[37] When considering the overall adverse effect of a proposed activity it is necessary first to 

consider the character of the receiving environment, as required under s 104(l)(a). The receiving 

environment of necessity includes activities conducted there pursuant to an existing use right as 

such activities may be carried on as of right. The adverse effects of a proposed activity, at this point 

of the analysis, will be those effects that are not already impacting upon the receiving environment. 

If, after this assessment, any additional adverse effects of the proposal remain for consideration, 

the permitted baseline will become relevant under s 104(2). The relevant authority at this point has 

a discretion to disregard any of the remaining adverse effects of the proposed activity on the 

environment if the plan permits an activity with that effect. If such adverse effects are excluded 



3 

 

   

ii. Future environment  

9. The Court of Appeal4 has confirmed that the "environment" for the purposes of 

assessing potential and actual effects includes the future state of the 

environment as it might be modified by:5 

(a) Permitted activities under an operative district rule; and 

(b) The implementation of 'operative' resource consents where it appears 

such activities / consents will be implemented. 

10. There is no evidence of unimplemented operative resource consents. 

iii. RMA not a ‘no risks’ statute 

11. The RMA does not mandate a ‘no risks’ approach to the sustainable 

management of natural and physical resources:6 

 
“[105] We must explain immediately that we cannot guarantee there is no risk from 
the cellsite. First that is because it is impossible to do so. Everybody lives with some 
risk every second of their lives. Parents must realise that their children are no 
exception to that. Children are exposed to significant health risks on their way to and 
from school, eg the risk of a traffic accident, but also more insidiously from the lead 
and NOx and CO emissions from vehicles. 
 
[106] Since life cannot be made completely safe for anybody, a no risk approach is 
(logically) impossible. There is also authority that the RMA is not a “no risk” statute 
and therefore it is not the role of this Court to ensure that Telecom’s cellsite can 
operate with absolute safety. In Aquamarine Ltd v Southland Regional Council the 
Court stated of a “no risk” regime that: 
 

We do not think this is compatible with the definition of sustainable 
management in s 5(2) of the Act 
 

An observation from high authority in another jurisdiction also bears out our 
approach. In AFL-CIO v American Petroleum Institute, the Chief Justice of the 
Supreme Court of the USA stated: 
 

Perfect safety is a chimera; regulation must not strangle human activity in 
search of the impossible.” [Footnotes omitted] 

iv. No guarantee of status quo 

12. The RMA does not guarantee the status quo.  Nor, does any statutory instrument 

prohibit the proposal.  

13. This position is significant given the following Supreme Court statement: 7 
 

“[10] The district plan is key to the Act's purpose of enabling "people and 
communities to provide for their social, economic, and cultural well being". It is 
arrived at through a participatory process, including through appeal to the 
Environment Court. The plan has legislative status. People and communities can 
order their lives under it with some assurance. A local authority is required by s 84 
of the Act to observe and enforce the observance of the policy statement or plan 

                                                                                                                                                        
from consideration, the remaining effects of the proposed activity on the receiving environment 

must be assessed and may of course ultimately determine whether a resource consent is granted. 

Section 104(2) does not distinguish between fanciful and non-fanciful permitted activities but that 

distinction will no doubt have a bearing on the ultimate exercise of the discretion in a given case.” 

[Emphasis added] 

4  Queenstown-Lakes District Council v Hawthorn Estate Limited [2006] NZRMA 424 (CA) ("Hawthorn"). 
5  Thus, future applications or applications which have not been granted are not part of the "environment" - 

Hawthorn at [84]. See, also, Biomarine Limited v Auckland Regional Council (2007) 13 ELRNZ 1 (EC). 
6   Shirley Primary School v Telecom Mobile Communications Ltd [1999] NZRMA 66 at page 97 (EC). 
7  Discount Brands v Westfield (New Zealand) Ltd [2005] 2 NZLR 597 (SC). 
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adopted by it. A district plan is a frame within which resource consent has to be 
assessed.” 

14. The Applicants are therefore entitled to have the proposal assessed under the 

policy and planning framework as it is.   

v. Fears and perceptions not effects 

15. Any party asserting an effect needs to provide supporting probative evidence - 

perceptions or fears are not probative evidence of an effect and can be given 

no weight8: 

“...there is an evidentiary burden on a party who makes an allegation to present 
evidence tending to support the allegation.” 9 

 vi. RMA not a ‘no adverse effects’ statute – Avoid, Remedy, Mitigate 

16. Nor does the RMA prohibit adverse effects on the environment or require that all 

adverse effects be ‘internalised’.10   

17. Absent a direction in the statutory instruments to the contrary, adverse effects 

are to be avoided, remedied or mitigated: 11 

"The idea of "mitigation" is to lessen the rigour or the severity of effects.  We have 
concluded that the inclusion of the word [mitigation] in section 5(2)(c) of the Act 
contemplates that some adverse effects from developments such as those we have 
now ascertained may be considered acceptable, no matter what attributes the site 
might have.  To what extent the adverse effects are acceptable, is, however a 
question of fact and degree." 

18. There is no hierarchy within section 5(2)(c): 

 
“[72] ... we are mindful of the fact that while adverse effects may involve Part II 
matters, it is still nonetheless proper for such effects to be mitigated, as 
opposed to being avoided or remedied under section 5(2)(c).  As the 
Environment Court said in Kemp v Queenstown Lakes District Council: 

[S]ome of the possible adverse effects related to national importance can 
be avoided or perhaps mitigated under section 5(2)(c).  For example, the 
effects on the significant habitat for wrybills, banded dotterel and black 
fronted tern is only a potential effect and may be controlled by application 
of a monitoring condition with a review of the resource consent if the risk 
of harm is shown to exist and be significant."12 [Emphasis added] 

19. The High Court affirmed the position in Transmission Gully:13 

“[54] To mitigate is to alleviate. It may lessen, or it may reduce the severity of an 
impact – and it may as a consequence result in protection, or even removal of an 
unwanted effect, depending on its degree. The appellant submits that mitigation and 
protection are different and the Board misunderstood the difference. I do not agree. 
The term “protection” is used in Part 2 of the Act are, in ss 6 and 7, but is not 
expressed as an absolute, and those sections are subject to s 5, which refers to 
“avoiding, remedying, or mitigating any adverse effects on the environment”.” 

20. The Applicant has proposed mitigation measures. 

 

8  McIntyre v Christchurch City Council [1996] NZRMA 289 (EC); Clifford Bay Marine Farms Ltd v Marlborough 

District Council C131/03 (EC); Contact Energy v Waikato Regional Council (2000) 6 ELRNZ 1 (EC); Ngāti 

Kahu Ki Whangaroa Co-operative Society Ltd v Northland Regional Council [2001] NZRMA 299 (EC). 
9  McIntyre v Christchurch City Council [1996] NZRMA 289 at 306 (EC). 
10  Meridian Energy Limited v Central Otago District Council [2011] 1 NZLR 482 [112]-[115]. 
11  Trio Holdings v Marlborough District Council [1997] NZRMA 97 at 116 (EC). 
12  TPD (EC). 
13 Rational Transport Society Incorporated v New Zealand Transport Agency (CIV-2011-485-002259, Gendall J, 

11 December 2011)(HC). 
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B. PHYSICAL EFFECTS 

i. Landscape and Natural Values 

21. The RMA Report concludes: 

 
“12.71 … While the zipline proposal will introduce permanent and fixed structures 

and zipline runs, I am satisfied that the landscape and visual effects will 
be minor and I largely support the assessment and conclusions of the 
Applicant’s landscape assessment.” 

ii. Ecological Values  

22. The RMA Report concludes: 

 
“12.77 Overall, I am satisfied that appropriate conditions can be imposed to 

mitigate adverse effects on ecology both through any construction phase 
and in terms of the ongoing operation of the activity. The additional 
ecological enhancement and restoration measures will also have positive 
effects and can be adopted into consent conditions should the 
Commissioners be mindful to grant consent.”  

iii. Wastewater / Public Health 

23. The RMA Report concludes: 

 
“12.83 In my opinion, the Commissioners will need to consider the issue of 

reverse sensitivity and any public health risk. By the time of the hearing, it 
is anticipated that the Applicant and TDC will be able to confirm whether 
an agreement has been reached and what, if any, appropriate conditions 
may be included with any land use consent. If no agreement is reached, 
then it will be necessary for evidence to be presented about the potential 
health effects and any mitigation measures which the applicant considers 
are appropriate. I note that the Applicant has proposed shade cloth 
screens along the access to the underpass in response to the NZTA 
submission and proposed resolution. However, as these are on the TDC 
site, these would also need approval from TDC as landowner.”  

24. The Sapsford evidence addresses these matters.   
 

iv. Engineering / Access 

25. The RMA Report concludes: 

 
“12.84 In terms of engineering and access matters, I consider that there are no 

outstanding technical issues and that appropriate conditions can be 
imposed on the land use consent should the Commissioners be mindful to 
grant consent. The proposed access is however subject to agreement with 
TDC over their spray irrigation site as discussed above.”  

 
 

“12.90 The applicant has included provision for onsite carparking as part of the 
application and additional information. If the Commissioners are mindful to 
grant consent, then I consider that it is appropriate to include conditions 
for the site to be tour hub site be developed in accordance with the plan 
as submitted which would include parking and manoeuvring conditions.” 

26. The Sapsford evidence addresses these matters.   

v. Noise 

27. The RMA Report concludes: 
 

“12.101 Based on the assessment and findings of the Applicant’s noise assessment 
and taking into account the nature of the area which provides for large 
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numbers of visitors and tourists to the area, I am satisfied that any 

adverse noise effects will be minor.”  

vi. Reserves Tracks / Access 

28. The RMA Report concludes: 
 
“12.105 In my opinion, there is not necessarily any conflict with users of the zipline 

using part of the existing public access and track network. Again, this may 
add a point of interest to visitors to the area who are not using the zipline.  

 
12.106 If granted, I consider that a final works and management plan will be 

required and that this will need to detail all track connections and the 
detailed scope of works. This could include a requirement for consultation 
with other community groups and stakeholders involved with the existing 
reserve.” 

29. The Sapsford evidence addresses these matters.   
 

 C. TAHA MĀORI 

30. The RMA Report concludes: 

 
“12.26 In my opinion, the most appropriate position in this case is to recognise 

that no one iwi or hapu has exclusive mana whenua status or a kaitiaki 
role over the subject site and more broadly to the Waikato River. In 
reaching this view, I consider the following matters are relevant;  

 
 … 
 
12.27 In my opinion, both Ngati Tahu-Ngati Whaoa and Ngāti Tūwharetoa and 

their hapu have a shared mana whenua status and role of kaitiaki (along 
with other iwi) for the Waikato River. Ngāti Tūwharetoa has additional 
recognition as the owner of the bed of the Waikato River up to and 
including Te Toka a Tia which is located south of the proposed zipline 
course.”  

 
 
“1.11 Given the cultural and landscape values associated with the Waikato River 

a high threshold exists for any application seeking consent for permanent 
structures along and over the river. While the application reports and 
favourable submissions are acknowledged, the body of submissions from 
Ngāti Tūwharetoa opposing the application must also be acknowledged 
and given due weight. It is the opinion of this report writer that the 
application is capable of gaining consent however this is dependent on 
further understanding and assessment of the outstanding matters and 
opposition raised by Ngāti-Tūwharetoa. If no resolution is available 
between the Applicant and Ngāti-Tūwharetoa, then the Commissioners will 
need to weigh up the competing evidence and determine the nature and 
extent of cultural values and impacts before deciding on whether or not 
consent can be granted.” 

31. The Commissioners have the opportunity during the hearing to ventilate the 

matters raised in the mana whenua submissions. 

32. Relevant RMA considerations here include:  

a. There is no duty to consult.14 

b. The Applicant undertook extensive consultation. 

c. It is for each submitter to adduce probative evidence supporting the 

matters raised by them.15   

 

14 Section 36A. 
15  Ngāti Rangi Trust v Genesis Power Limited [2009] NZRMA 312 (CA), at [23]. 
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d. There is no right of veto. 

IV. STATUTORY INSTRUMENTS 

33. The RMA Report concludes: 

 
“13.3 In my opinion, the zipline proposal is consistent with the policy provisions 

associated with the Rural Environment and also landscape, ecological 
values and transportation. However, at this stage I consider there are 
outstanding matters regarding cultural values and sites and also in relation 
to reverse sensitivity effects on the municipal spray irrigation discharge 
site.” 

 
“14.2 In my opinion, the zipline proposal is consistent with the policy provisions   

regarding landscape and ecological values. However, at this stage I 
consider there are outstanding matters regarding cultural values and sites 
which will require further understanding and assessment.” 

  
“16.1 In my opinion, there are no national policy statements or standards that 

have a direct bearing on the matters to be assessed and determined for 
the zipline proposal.  

16.2 I have discussed the NPS- Urban Development 2020 in terms of 
carparking in Section 12 above.” 

V. PART 2 MATTERS 

34. The RMA Report concludes: 

 
“18.2 The Court of Appeal Decision (the Davidson decision41) has established 

the appropriate framework in which to assess resource consent 
applications. This was necessary given that S.104 makes the assessment 
of applications subject to Part 2 however other High Court decisions had 
brought into question the relevance of Part 2 when the national, regional 
and district policies and plans are all required to give effect to Part 2. The 
Davidson decision now establishes that Part 2 can be considered however 
this is more appropriate when there are deficiencies in the planning 
instruments and their alignment to Part 2.  

 
18.3 In my opinion, the provisions of the Taupō District Plan do not contain 

deficiencies which would suggest a misalignment with Part 2. However for 
completeness, I will provide some commentary around Part 2 and Sections 
5 – 8 of the RMA.”  

 

35. The RMA report concludes there are no issues with sections 6(a)-(d) and 7(b),(c) 

and (f). 

36. The RMA report confirms that sections 6(e), 7(a) and 8 are engaged by the taha 

Māori considerations.    

VI. CONSENT CONDITIONS 

37. Section 108AA sets out the requirements for conditions of resource consents.  

38. The Sapsford evidence addresses the common ground on conditions with the 

RMA Report and the outstanding matters.  

VII. SUMMARY   

39. The RMA Report provides the following summary: 

 
“1.14 In my opinion, the zipline proposal presents an opportunity for a new 

tourism venture to further promote the Taupō district as a visitor 
destination. This will have positive economic effects with the proposal 
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widely supported by Taupō individuals and businesses. The Applicant has 
invested significant time and resources to work through many of the 
environmental and consenting issues facing the application and is 
continuing to do so. The application is subject to strong opposition from 
Ngāti Tūwharetoa and this remains a significant challenge to whether or 
not consent can be granted. In addition, the issues arising from the access 
to and occupation of the spray irrigation site requires resolution.” 

40. The Applicant seeks the grant of consent on the conditions sought.  

 

 
Paul F Majurey 

 

Counsel for the Applicant 

(30 September 2020) 


